Information About Legal Trusts

DISCLAIMER:  This represents my own remembering of what I was told about trusts by a lawyer named Casimiro Vargas who practices in San Isidro; and my own experience based on his recommendations.

The purpose of this document is to explain as succintly as I can what I understand “A Trust” to be under Costa Rica law.  I will also reflect my own recommendations and intend to identify them as such.

INFORMATION: 

ALL LAW is divided into Real Rights (as in Real Estate) and Personal Rights.  The law governing Real Rights is “stronger” than the law governing Personal Rights.  Real Rights relate to property and, in Costa Rica, are registered by a lawyer in a National Registry of Real Rights and the property they relate to.  To my knowledge there is no such registry for Personal Rights.  

For example, ownership of land is a Real Right; and is recorded in the National Registry for property.  Leasing is a Personal Right, under Costa Rica law, even when it relates to property.  

A TRUST is a legal status of property in Costa Rica, and as such may be recorded in the National Registry for Real Rights.  It is customary to identify the Benefactor, Beneficiary and Administrator when registering a trust.  The role, rights and responsibilities of each in consituting and conducting the trust are identified in the legal document creating the trust.  It is also customary to appoint a fiduciary who audits the conduct of the trust and ensures that taxes are paid, etc.  The fiduciary is not customarily the administrator but may assume some of the responsibilities associated with administering the property in Trust and/or in adminisering the Trust.  The fees of the fiduciary reflect the level of responsibilities accepted by the fiduciary.  

My understanding is that there is one such fiduciary in San Isidro that is associated by separate from Casimiro's practice; and there is (at least) one such fiduciary in San Jose who is well known, but not by me.  

Nor do I know the Spanish word in Costa Rican law for TRUST.  As I recall its closest English equivents are something like patrimony, inheritance, legacy and/or endowment.  

A TRUST is also either revocable or non-revocable; and the Trust document also specifies the terms and conditions for revocation, if any.  Most Trusts are revocable.

RECOMMENDATIONS: 

You may find it useful to come to clarity of the roles, responsibilities and rights of the benefactor, beneficiary and administrator before going to the lawyer.  

My understanding is that “the government” perfers as much separation of these functions as possible.  I found a classification of Trusts in the USA to be helpful in this regard.  A Vanity Trust is a Trust set up primarily for the benifit of the benefactor in pursuing a hobby or other personal project.  A Vanity Trust enjoys few tax benefits.  A Family Trust is set up by the benefactor for other family memember and is independently administered.  This receives the tax benefit of removing the asset from the tax liability of the benefactor, but not from that of the beneficiaries.  A Charitable Trust has complete separation of benefactor, beneficiaries and administrators and can be set up to be tax free.  That is in the US.  In Costa Rica,  you will need to talk with your lawyer, but the status of whether benefits are taxable are likely to follow the tax rules for the organization receiving the benefits (just like in the US, I would guess).  

Although it is possible for the administrator to be designated as an individual or “board” of the Trust; Casimiro said that anyone wishing to represent the Trust by getting a bank account, for example, would have some headscratching on the Bank's part to go through; because of lack of familiarity on the part of many agencies like bank, phone, electricity, etc.  So Casimiro recommended appointing a well-know entity like and SAI or Association to administer the Trust.  This would by-pass this difficulty.

Roy and I had a discussion about transferring administration of the Trust to the Coop when it is formed.  I think that this may have several difficulties.  One may be that the Coop may feel that it needs to administer the Trust in accordance with the rules by which the Coop governs all of its other decisions; and this may not be appropriately in accordance with the initial intention for administering the Trust.  For example, it may be more appropriate for the Trust Administrators to delegate specific responsibilities for administering the property in Trust (such as issuing leases, building homes and other structure, planting food, providing transportation, etc.) to an entity like the Coop, another responsibilities to an entity like a Homeowners' Association.  

Such a structure might have the additional benefit of separating the administration of the trust from the beneficiaries of the trust; and may serve to clarify that these other organizations are the beneficiaries of the Trust.  

As I understand it not all homeowners would qualify as members of a Coop under Costa Rica law; and so having another structure that would allow all of them to participate equally in the governance of the project may also be useful.   

A PERSONAL NOTE: 

It is my own sense of things that separting these functions clarifies rather than complicates things.  (This is an axiom of systems engineering ;o) )  I have also found that tends to result in more empowerment of the people involved.  (Twin Oaks is a great example of this in a community setting.) I have also found that this sense of things is not commonly shared.  Most others seem to prefer the approach that the same people and the same structure do everything.  This seems to many easier to implement, understand and operate; but not to me.  ;o)  

